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Introduction 
 
The Law Society of Scotland is the professional body for over 12,000 Scottish 
solicitors.  With our overarching objective of leading legal excellence, we strive to 
excel and to be a world-class professional body, understanding and serving the needs 
of our members and the public.  We set and uphold standards to ensure the provision 
of excellent legal services and ensure the public can have confidence in Scotland’s 
solicitor profession. 
 
We have a statutory duty to work in the public interest, a duty which we are strongly 
committed to achieving through our work to promote a strong, varied and effective 
solicitor profession working in the interests of the public and protecting and promoting 
the rule of law. We seek to influence the creation of a fairer and more just society 
through our active engagement with the Scottish and United Kingdom Governments, 
Parliaments, wider stakeholders and our membership.   
 
Our Public Policy Committee welcomes the opportunity to consider and respond to 
the Call for Written Evidence by the Working Group to review the criteria for the referral 
of Scottish Law Commission Bills to the Delegated Powers and Law Reform 
Committee 
 
The Working Group is considering: 
 

• how effective the referral criteria and wider SLC Bill process have been;  
 

• whether there are any ways in which the process for the referral and 
consideration of SLC Bills could be improved; and  

 

• any wider views on the implementation of SLC reports, beyond the 
parliamentary process. 

 
Our Comments 
 
The Committee has the following comments to put forward for consideration. 
 
We welcome the review of the effectiveness of the change in Standing Orders to allow 
certain Scottish Law Commission (“SLC”) Bills to be considered by the Delegated 
Powers and Law Reform Committee.  
 
We note that SLC Bills are covered by Rule 9.17A of the Parliament’s Standing 
Orders, which describes an SLC Bill as one which: 
 



(a) implements all or part of a report of the Scottish Law Commission 
(including a joint report with the Law Commission); 
(b) complies with such criteria as shall be determined by the Presiding 
Officer; and 
(c) is not a Consolidation Bill, Codification Bill, Statute Law Repeals Bill or 
Statute Law Revision Bill. 

  
The criteria which have been determined by the Presiding Officer are that : 
 

1. there is a wide degree of consensus amongst key stakeholders about the 
need for reform and the approach recommended; 

2. the Bill does not relate directly to criminal law reform; 
3. the Bill does not have significant financial implications; 
4. the Bill does not have significant European Convention on Human Rights 

(ECHR) implications; and 
5. the Scottish Government is not planning wider work in that particular subject 

area. 
 
In our Priorities for the Scottish Parliament Election 2016 we welcomed the expanded 
brief of the Scottish Parliament’s Delegated Powers and Law Reform Committee to 
consider SLC Bills. We also commented that it is important that the Parliament 
increases the pace of implementing SLC Bills. 
 
We urged political parties to give consideration to committing to: 
 

a. the implementation of at least two Scottish Law Commission Bills in each 
session,  
 
b. evaluating the quality and effectiveness of Scottish statutes and subordinate 
legislation passed since 1999 
 
c. conducting a wide-ranging review of the areas of law that are appropriate for 
consolidation and amendment, with a programme brought forward in the next 
Parliament 

 
We agree that the purpose of the Presiding Officer’s criteria is to identify Bills that 
might be regarded as ‘technical’ reforms to the law which can be considered by the 
DPLR Committee as lead committee rather than by the subject committee whose remit 
covers the subject matter of the Bill.  
 
We agree that it is more appropriate for Subject Committees to consider Bills which 
implement SLC reports which may be considered contentious. 
 
Matters under consideration 
 
how effective the referral criteria and wider SLC Bill process have been in 
improving the implementation rate of SLC reports; and 
whether there are any ways in which the process for the referral and consideration of 
SLC Bills could be improved. 
 



There have been 4 bills which have been referred to the DPLR Committee, one each 
year since the procedure was changed. Whilst this is to be welcomed it falls short of 
the recommendation, we made in 2016 of 2 SLC bills per session and we hope that 
recommendation can be accepted in the future.    
 
It could be that SO Rule 9.17A (c) which excludes consolidation or statute law repeals 
bills should be reconsidered. These types of bills are generally non-contentious in 
nature and could be brought within the scope of consideration by the DPLR 
Committee.  
 
In the Presiding Officer’s criteria, bills which relate to criminal law are excluded. Whilst 
we can understand that bills which create criminal offences can easily be contentious 
in nature there are other issues in criminal law which do command broad consent, and 
which may be dealt with under modified procedure. 
 
An example of an SLC bill which concerned criminal law was the Partnerships 
(Prosecution) (Scotland) Act 2013 which was passed by the UK Parliament. The Act 
was based on a draft Bill attached to the SLC’s Report on Criminal Liability of 
Partnerships, published in December 2011. The Bill was introduced in the House of 
Lords, using a special procedure for Law Commission Bills. This was the first occasion 
on which the procedure had been used for a Bill for Scotland recommended by the 
Scottish Law Commission alone.   
 
If such a measure can take advantage of special procedure in the UK Parliament, it 
might equally be the case that the DPLR Committee procedure could also be applied 
to such bills. 
 
The criteria also exclude bills which have significant financial implications. This could 
unduly restrict a bill from coming under the DPLR procedure, even if there is broad 
consensus for it. The nature of “significant financial implications” should also be 
defined. The Report on Trust law, if implemented could encourage the use of Scottish 
trusts in innovative ways especially in commercial and financial matters such as 
pensions. Would the application of this criterion exclude the Report from being 
implemented under the DPLR procedure? That result would not seem to be consistent 
with the general intention of facilitating implementation. 
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